STATE OF NEW HAMPSHIRE

MERRIMACK, SS. ‘ SUPERIOR COURT

Docket No. 04~E-208
Venise Theresa Gonya et al
Roger Z Sevigny
ORDER

Plaintiffs in this matter,Venise Theresa Gonya, representative of the Estate of
Joseph E. Goﬁya, and Roxane S. Scaife, representative of the Estate of Armold L. Stone,
have filed an action for declaratory and injunctive relief. Before the Court are cross-
motions for summary judgment addressing the plaintiffs’ constitutional challenges to
RSA 402-C: 40, I, a provision governing the filing of third party claims in the New
Hampshire Insurers Rehabilitation and Liquidation Act. Plaintiffs and defendant, Roger
A. Sevigny, in his official capacity as Liquidator of The Home Insurance Company, filed
a stipulation of agreed facts and a hearing on this mattcr was held on November 5, 2004.
BACKGROUND

To address the rehabilitation and liquidation of troubled insnrancc companies,
each state has adopted a version of either the Insurers Rehabilitation and Liquidation
Model Act developed by the National Association of Insurance Commissioners (NAIC),
or the Unifoﬁn Insurers Liquidation Act adopted by the Commissioners on Uniform State
Laws. Liquidations of domestic insurance companies are govered by the provisions of
RSA Chapter 402-C, a version of the NAIC model adopted in 1969. Although there are
state to state variations as to specific provisions, a reasonably uniform and coordinated

regulatory framework addressing liquidations of troubled companies has been achieved.
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The Home Insurance Company was placed into liquidation on June 13,
2003. Persons or entitics wishing to assert claims against The Home Insurance Company
were required to file claims within one year of the order of liguidation, the maximum
extension of the claim filing period allowed under RSA 402-C:26, II. Any claims filed
after June 13, 2004 are subject to the provisions of RSA 402-C: 37, 0 and TTLL

In compliance with various provisions of RSA Chapter 402—C, insureds of record
and known claimants of the company were provided timely notice by first class mail of
the liquidation order, the claim filing deadline, and proof of claim forms. Instructions
for the filing of claims were also provided. Several subsequent informational mailings
were made. This information, as well as court orders relevant to c]aims procedures, were
published on the internet and continue to be accessible through the New Hampshire
Insurance Department website, and on the website maintained by the liquidation clerk.

The plaintiffs acknowledge that their attorneys received mailings from The
Home Insurance Company in Liquidation providing notice of the liquid atién, claims
filing deadline, proof ot claims forms, and instructions, Neither plaintiff has submitted a
proof of claim in the liquidation; instead, plaintiffs challenge thé constitutionality of the
third party release provision in RSA 402-C:40, L.
DISCUSSION

Plaintiffs argue that RSA 402-C: 40, [ violates the New Hampshire Constitution’s
court access provision (NH.CONST. Pt I, art. 14), equal protection clauses (NH.CONST.
Pt 1, arts. 2, 12) and due process clause (NH.CONST. Pt. I, art. 15). Plaintiffs also invoke

the “doctrine of unconstitutional conditions™,



Plaintiffs decline to file claims because they object to language in RSA 402-C:
40, I requiring that third party claimants reléase the insured of liability to the limit of the
policy at issue. Plaintiffs cite Paragraph 14 of the Proof of Claim Fdrm which gives
notice to third party claimants that “in consideration of the right to bring a claim agaiﬁst'
The Home”, third party claimants must rclcase the insured “in the amount of the limit of
the applicable policy”, although it is noted, the release may be voided if the “insurance
coverage provided by The Home is avoided by the Liquidator.”

Standard of Review

Plaintiffs bear a subétantia.l burden if they are to prevail in their challenge. In
asserting a facial challenge to the constitutionality of RSA 402-C:40, I, plaintiffs must
overcome a presumption that the legislature intended to éonﬁne its action within
constitutional bounds. Niemiec v. King 109 N.H. 586 (1969). While thc Court may
exercise its power to review and nullify a statute, a statute is presumed to be
constitutional and will be construed to avoid conflict with constitutional rights whenever
reasonably possible. Appeal of Pubiic Service Co. of New Hampshire, 122 N.H. 919
(1982). While plaintiffs point out that New Hampshire is one of a small minority of
jurisdictions that has adopted the release provision in question, and they note that the
cfficiency of liquidations in other jurisdictions does not appear to be adversely affected
by the lack of such a provision, the Court “will not second guess the legislature as to the

wisdom of or the necessity for legislation.” Carson v. Maurer, 120 N.H. 925, 933 (1980).

Court Access/ Right to Remedy

Plaintiffs argue that RSA 402-C:40, I violates their rights o equal protection

under, Part I, articles 2 and 12 of the New Hampshire Constitution, and, in so doing,



impermissibly restricts their right to recovery under Part 1, article 14. The general
purposc of Part I, article 14 is to prox;ide all Iiti gaﬁts with ready access to civil remedies
and to protect litigants ﬁ'oﬁ arbitrary impaimments of lprotected court access. Opinion of
the Justices, 137 N.H. 260 (1993).

Importantly, RSA 402-C:40, I does not require plaintiffs to forego prosecution of -
their pending civil suits, if simply affords potential third party claimants the alternative of
a direct action against an insurer, a right third party claimants would not otherwise
have. While a potential third party claimant in a liquidation §vi11 be required to make an
election between pursuit of the insured in a court actic;n, and the filing of a claim directly
against the insurer in liquidation, the election of either course is unfettered by anything
other than a determination of which course may be more.economically advantagcous.

Accordingly, plaintiffs’ claim that RSA 402-C:40, I violates Part I, article 14°s

guarantees of rights to court access and to a remedy must be rejected.
Egual Protection |

The Court next considers whether RSA 402-C: 40, I violates the equal protection
provisions of the New Hampshire Constitution. See N.H. CONST. pt. I, art. 2, 12,
14. While the Court has determined that the provision, does not directly diminish
plaintiffs’ access to the courts, the equal protection implication of Part 1, article 14 of the
New Hampshire Constitution is that “all litigants similarly situated may appeal to the
court for relief under like conditioné and with like protection and without
discrimination”. State v. Basinow, 117 N.H. 176, 177 (1977).

Plaintiffs argue that the statute creates the potential of disparate classifications

based upon whether individuals choose to pursue claims, the size of claims that may be



pursued, the likely avoidance of some claims by the Liquidator, and a number of other
potential scenarios created by operation of the challenged provision. Further, plaintiffs
argue that by operation of RSA 402-C:40, I they are treated differently from all other tort
plaintiffs.

“The first question in an equal protection analysis is whether the State action in
question treats similarly situated persons differently.” LeClair v. LeClair 137 N.H, 213,
222 (1993). “If the persons are not similarly situated,...no equal protection problem is
involved.” Id. (citation omitted)

A determination as to whether individuals or entities are “similarly situated” for

equal protection purposes is not always susceplible to precise demarcation. Barrington

Cove Limited Partnership v. Rhode Island Housing and Mortgage Finance Company, 246

F.3d 1, 8 (2001). Plaintiffs seck to cast a wide net in advancing “‘all tort plaintiffs” as
the class from which they are distinguished. However, in this instance the logical
analysis is within the context of New Hampshire’s compreliensive statutory scheme
addressing tiw rehabilitation and 1iquiciation of insurers. Within that statutory scheme,
and with the general purpose of effecting an orderly, efficient, and fair liquidation for the
benefit of all claimants, necessary distinctions and classifications are drawn with regard
to the order of distribution from the liquidating estate. See RSA 402-C: 44. There the
plaintiffs would be situated in class 1 with all other policy-related claimants, entitled to
the same order and level of distribution on allowed claims, whether those claims are first
or third party claims. However,. for purposes of “an apples to apples™, equal protection
comparison, plamntiffs are similarly situated only with other claimants in that class that

have a cause of action against a defendant who is a policyholder of the liquidating



insurer. All such third party claimants are treated the same. They must make an election
between pursuing court action or filing a claim iﬁ the liquidation. Because RSA 402-
C:40, I uniformly treats third party claimants, the equal protection inquiry should end
here.

Nonetheless, for purposes of further analysis, the Court will assume that the
plaintiffs are treated differently froﬁ] all other tort plaintiffs. Because the provision being
challenged implicates the important, substantive right to tort recovery, the classification

“must be reasonable, not arbitrary, and must rest upon some ground of difference having

a fair and substantial relationship to the object of the legislation.” Carson v. Maurer, 120
N.H. 925, 932 (1980).

The Court has carefully considered the legislative history, and reviewed the
express purposes of RSA Chapter 402-C as specifically articulated in RSA 402~
C:1. While New Hampshire's legislative history is not particularly helpful in articulating
the specific legislative purpose and objective behind RSA 402-C:40, I, or expressly
explaining how_that specific provision relates to the general puréose clause, the
legislative history does make specific reference fo Wisconsin’s enactment of similar
legislation two yea.rs earlier. That legislative history prov'idcs insight into the purpose of
the third-party release provision. ' It reveals that the purposes and expected effects of the

provision include enhanced policyholder protection, more equitable sharing of the

burden posed by the insolvent insurer, and a more efficient liquidation. Scc 1967 Wis,
Laws c. 89, § 17, comments to Wis. Stat. § 645.64 and 645.64(1).
The third party ¢laimant release provision provides a reasonable measure of

protection for the policyholder within the liquidation scheme and it is consonant with the



gencral purpose sought to be served by RSA Chaptcr 402-C. More specifically, the
waiver provision is directly related to the purpose articulated in RSA 402-C:1, IV (d),
which spcaks to the goal of an “equitable sharing of the bur&en of unavoidable loss.”

The Court finds the measure of protection that is afforded policyholders By the waiver
provi;ion of RSA 402-C:40, I is in “substantial relation to the object of the legislation.”
In re Sandra H., 150 N.H. 634 (2004). Even if plaintiffs were able to establish that they
were differently treated than others similarly situated, the legislative purposes of the RSA
Chapter 402-C, and the direct relationship of the waiver provision to those purposes,‘
would withstand chalienge under the necessary middle-tiered, equal protection review.

Unconstitutional Conditions

Plaintiffs also challenge RSA 402-C:40, I on the ground that the provision
indirectly compromises and burdens their right to tort recovery in violation of the
“doctrine of unconstitutional conditions”. Such challenges are made when a
discretionary government benefit is conditioned upon relinquishment of a constitutional
right. Under that doctrine, the burden placed upon the plaintiffs’ right to tort recovery by
the waiver requirement would require justification.

Plaintiffs request that the Court embrace an expansive definition of
“governmental benefit” in its analysis to include within the definition any benefit that
“govermment is permitted but not compelled to provide.” Sullivan, Unconstituﬁ'onal
Conditions, 102 Harv. L. Rev. 1413, 1422, Assuming, for purposes of argument, that the
legislatively established opportunity to file a cl;lim in the liquidation may’ corstitute a
governmental benefit. and that the waiver requirement of the statute implicates a

constitutionally protected interest, the Court next considers whether the burden imposed



on the protected interest is justifiable. In making such a determination, the Court must
examine the relationship between the benefit provided and the condition
imposed. Nollan V. California Coastal Comm’m, 483 US 825,837 (1987).

Plaintiffs do not assert that the operation of RSA 402-C:1, IV triggers a strict
scrutiny analysis because it pressures a “prcfen'éd constitutional liberty” or a
fundamental constitutional right; instead, plaintiffs urge appliéation of a middle-tiered
analysis, as would be applied in an equal protection analysis when a challenged
classification has implication for an individual’s recovery in tort. See Curson v. Maurer,
120 N.H. at 931-932, The Court agrees with the plaintiffs that a “fair and substantial
relation™ test should be applied to determine whether an “essential nexus” exists between
the condition imposed and *‘a legitimate state interest”, so as to avoid unreasonable

restrictions on private rights. Brannigan v. Usatilo, 134 N;H. 50 (1991).

The Court again concludes that an analysis of the legislative purposes of the
provision, and the provision’s relationship to those purposes, would satisfy the
“intermediate” standard of review. Furthermore, any potential restriction of private
rights under RSA 402-C: 40, Lis tempered by both the voluntary nature of the waiver,
and the limitations on the waiver. |

Procedural Due Process

Finally, plaintiffs challenge RSA 402-C:40, I upon procedural due process
grounds, asserting that the provjsion requires third party claimants to choose between
filing a claim with the liquidation and pursuing the insured directly, without the
opportunity tb make a voluntary, knowing, and intelligent choice. In determiining

whether a particular enactment violates the due process requirement of the State



Constitution, “it must first be determined whethcr a State action has deprived plaintiffs of
a .protecled liberty or property interest.” Opinion of the Justices, 137 N.H. 260 (1993).

While it is clear that the plaintiffs have important substantive rights and
interests in the tort actions that lay beneath their challenge to RSA 402-C:40, 1, it is also
clear thét i)laintiffs retain full control of those interests. Plaintiffs may wrestle with
determining whether the alternative provided under RSA 402-C: 40, I better suits their
gconomic purposes; nonetheless, plaintiffs are entirely free fo pursue their tort claims
through litigation. Plaintiffs suggest that there is insufficient information ayailable to
determine in 2 meaningful way what their financial prospects may be if a claim is filed
with the liquidation. While there is inherent uncertainty regarding the eventual
distributions on allowed claims in any liquidation, plaintiffs are best positioned to gauge
the financial strength of their defendants to determine whether they would fare better |
pursuing litigation or filing a claim with the liquidation estate.

In sum, the legislative infention to afford a measure of protection to the
policyholder appears to be a reasonable and legitimate state interest. Any burden brought
to bear on the substantive ri gﬁts of the plaintiffs by operation of RSA 402-C: 40, lis a

justifiable one. The Court finds no constitutional infirmities in the challenged provision.

Accordingly, defendant’s Motion for Summary Judgment is GRANTED, and Plaintiffs’

Cross-Motion for Summary Judgment is DENJED.

So Ordered.

Dated: __ 2/ /# ZQ:_g:__

Presiding Justice



